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TO:  All  A.O.T.C.  Directors 

FROM:  Lynne  G.  Reed 

Executive  Director 

DATE:  January  31.  2001 

RE;  Drug  Court  Policy 

Enclosed  for  your  infonnation  is  the  Trial  Court  Policy  for  Drug  Court  Sessions  which 
was  recently  promulgated  by  Chief  Justice  Dortch-Okara. 


LGR/iiid 
Enc, 

cc:       Honorable  Barbara  A,  Dorlch-Okara 

Chief  Justice  for  Adniinistj-alion  and  Managetncnt 
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TRIAL  COURT  OF  FHE  COMMON^VEALTH 

TRIAL  COURT  POLICY 
FOR 

DRUG  COURT  SESSIONS 


L  Introduction. 

The  fallowing  policy  is  promulj^atcd  for  the  direction  and  guidance  of  (hose  court';  winch 
seek  to  ci.tabhsh  drug  court  sessions  within  The  sevenil  departments  of  the  Tnal  Court.  Drag 
court  sessions  shall  be  administered  in  .iccordaiice  with  the  principles  set  forth  in  Supreme 
Judicial  Court's  SM^,rds_on_Sabstr^         (4/28/98)  ai,d  such  Sessions  shall  be  conducted  in 
a  manner  desu',ncd  to  foster  tlie  implementation  of  those  Standards.  To  the  maximum  extent 
practicable,  drug  coun  sessions  and  the  OOice  of  Community  Corrections  shall  coordmatc  iticir 
activities  and  work  cooperatively  in  providmg  substance  abu.se  treaimcnl  and  over^iight  to 
defendants. 

II.  Puqjose. 

The  purpose  of  this  policy  is  to  allow  for  innovation  and  nexibility  in  the  establishment 
and  operation  of  drug  court  sessions  in  the  several  depaxtrncnUs  of  the  Trial  Court  while 
simultaneously  providing  guidelines  for  their  consistent  administration,  taking  into  account  the 
need  for  variations  betwcer|  drug  court  sessions  to  meet  individual  community  needs. 

IIL       Dellni  lions. 

CU?Lh-  CAtrk,  as  used  in  this  policy  statement,  shall  mean,  as  may  be  appropriate  in  the 
context,  a  clerk  (clerk-magistrate)  of  the  District  Coun.  Boston  Municipal  Court  Juvenile  Court 
or  Superior  Coun  Dcpanment  of  the  Tnal  Court  or  a  rcpjster  of  probate  in  the  Family  and 
Probate  Court  Department,  Clerk  may  also  include,  as  may  be  appropriate  in  the  circumstances 
an  assistant  d.^  (assistant  clerk-magistrate)  or  an  assistant  registcr_ofQrohrit«:  in  any  of  the 
foregoing  dep;irtments  of  the  Trial  Court. 

DruiicouiiscssiGn:  DrUiLcourt  sessions  are  sessions  established  and  designed  to 
integrate  substance  abuse  treatment,  sanctions,  and  incentives  with  ca.se  processing  in  order  to 
place  drug  and  substance  involved  defendants  in  judicially  supervised  rehabilitation  programs. 

Pinidjiariis:  In  this  policy  statement,  depending  upon  various  circumsLinces,  persons 
subject  to  the  jurisdiction  of  drug  court  sessions  arc  identified  as  .^et^lant^.^iivtmilcs, 
Kolationers  or  parTiciiwits-  hi  many  instances,  several  of  these  identifyrng'terms  might  apply 
simultaneously  to  a  particular  participant 

Proha«it:)n.officer.  In  Lhis  policy  statement,  probation  officer  may  also  include  a  family 
service  olficcr  in  the  Probate  and  Family  Court  Department. 
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rV,       Drug  Court  Sessions. 

Drug  court  sessions  may  be  established  and  mJiiiitaincd  by  individual  divisions  of  the 
several  departments  of  the  Trial  Court  for  the  adjudieation  and  disposition  of  criminal,  cnrninal 
contempt  or  tlelinquency  cases  in  which  die  defendants  or  delinquents  exhibit,  a5  factors 
contributing  to  or  aggravating  their  illegal  couducL,  abuse  of  or  addiction  to  narcotic  drugs, 
alcohol,  other  harmful  substances  or  any  combination  of  them.  Where  established,  drug  court 
sessions  shall  be  maintained  as  an  integral  part  of  the  participating  couils'  sitting  schedules  and 
shall  not  be  deemed  to  be  or  operated  as  separate,  freestanding  courts. 

vSpecific  judges  shall  be  assigned  to  preside  regularly  in  dnig  coun  sessions.  On  a  non- 
exclusive bajiis.  supj>on  staff  from  clerks'  offices  and  from  probation  departrnenis  should  be 
assigned  regularly  and,  to  the  extent  practicable,  on  a  continuing  basis  to  drug  court  sessions. 

Da»g  court  sessions  should  be  held  in  regularly  designated  courtrooms  on  specific  days 
and  at  fixed  times  each  week. 

V,        Objectives  of  Drug  Court  Sessions. 

It  is  tlie  objective  of  drug  coun  sessions,  subject  to  judicial  supervision  and,  where 
necessary,  control,  to: 

•  Educate  participating  judges  and  court  personnel  on  available  resources  in  the 
community  for  use  in  support  of  drug  court  activities; 

Idcnti  [y  appropriate  service  providers  on  an  on-going  basis  in  consultation  with  the 
Office  of  Community  Corrections; 

»  Promote  optimal  and  timely  utilization  of  existing  comnnmity  based  resources  including, 

as  approj)rintc,  tliose  provided  by  the  Office  of  Community  Corrections; 

Pertbrm  initial  and  on-going  assessments  of  participants'  progress  toward  sobriety; 

Order  regular  and  random  substance  testing  to  assure  that  the  participant  is  and  remains 
drug  and  alcohol  free; 

Recommend,  where  appropriate,  treatment  to  be  provided  by  Community  Corrections 
levels  of  services; 

•  Maintain  and  facilitate  afteicare  and  exit  procedures  in  order  to  effectuate  relapse 
preveniion; 

Seek  to  identify  or  develop  transportation  resources  for  participants; 

•  Cooperate  with  outstanding  warrant  enforcement  programs; 

2 


BOO/t'OO  ^ 


lanoa  iaiaisia  39Nvao 


t702St?t7S816     XVd  OS  1002/22/20 


I 
I 
I 
[ 
I 

p 
p 


SOO®   [Z6SS  ON  Xa/XX]     8C:M  11H1  LQQZ/ZZ/ZQ 


1 


Contribute  to  the  dcvcloptiicnt  and  maintenance  of  standardized  policies  and  procedures 
for  and  among  druf;  court  sessiorLS,  consistent  witli  the  needs  of  individual  communities, 
through  open  communications  and  the  sharing  of  information  within  the  Trial  Court  on  a 
regular  basis;  and 

•         Cooperate  with  and  participate  in  data  and  statistics  gathering  activities  in  order  to 
ascertain  or  evaluate  the  elTcctiveness  of  dnig  court  sessions  and  for  future  planning 
purposes. 

VI.      Establisliinenl  of  Drug  Court  Sessions. 

In  considering  ihc  desirability  of  establishing  a  drug  court  session  at  a  particular  court 
location,  the  first  jusiice  of  that  court  should  evaluate  the  needs  of  the  community  served  by  the 
court,  the  availability  of  resources  within  the  community  and  the  support  for  a  drug  court  session 
among  the  court's  justices  and  supporting  personnel  and  among  potential  service  providers.  Tlie 
first  justice  should  then  consult  wiih  that  department's  Chief  Justice  and  the  Commissioner  of 
Probation  or  his/her  designee  in  order  to  plan  for  a  drug  court  session's  on-going  operational 
needs  and  to  identify  services  and  treatment  resources  which  might  be  made  available  to  the 
participating  court: 

Thercafler  and  prior  to  establishing  a  dmg  court  session,  the  justices  of  the  court  sh:ill 
consult  with  their  department's  Chief  Justice,  their  clerk  and  chief  probation  officer  to  ascertain 
their  interest  and  cooperation  in  pursuing  establishment  and  maintenance  of  a  drug  court  session 
within  the  coun.  Community  providers,  including  transportation  resourcCvS,  should  be  identified 
prior  to  the  establishment  of  the  session  to  confirm  thai  sufficient  provider  resources  are 
available  to  support  the  proposed  drug  court  session.  Where  apphcable,  the  probation  ofilccr  in 
charge  and/or  director  of  a  Community  Corrections  Center  scrvijig  the  court  should  also  be 
consulted  to  address  and  resolve  any  foreseeable  operational  issues  prior  to  the  session's 
establishment. 

If  such  discussions  should  disclose  a  substantial  impediment  to  the  effective  operation  of 
a  drug  court  session  at  a  particular  location,  ahernative  approaches  to  the  processing  of  cases 
involving  substance  abuse  or  addiction  should  be  considered. 

Vll.     Procedures  and  Referrals. 

The  clerk  of  the  drug  court  session  shall  rnainiaih  and  publish  a  weekly  list  of  cases  for 
the  drug  court  session  and  shall  establish  procedures  for  the  separate  tiling  and  handling  of  drug 
court  case  files. 

The  chief  probation  officer  of  the  participating  court  shall  determine  the  assignment  of 
probation  officers  to  the  drug  court  session.  To  the  extent  practicable  and  consistent  with  the 
coun's  other  responsibilities,  such  assignments  shall  be  made  on  a  regular  and  continuing  basis. 
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Personnel  of  the  Otfice  ofComnmnity  CorTCclions  shall  appear  at  the  dnig  court  session 
as  instructed  by  a  repor  ting  center's  director  or  probation  officer  in  charge  or  as  ordered  by  the 
judge  assigned  to  the  d;iig  court  session. 

When  a  judge  assigned  to  a  drug  court  session  determines  it  to  be  appropriate  and 
necessary,  he  or  she  may  order  a  defendant  to  deviate  from  the  usxial  terms  of  a  probation 
supervision  program,  e:^pecially  when  to  do  so  might  be  necessary  to  assure  the  defendant's 
appearance  at  ihc  dnig  court  session. 

A  Trial  Court  justice  at  a  court  which  does  not  maintain  a  drug  court  session  may  order, 
upon  a  proper  interdcpartiTiental  transfer,  the  transfer  of  a  case  to  a  drug  court  session.  A  referral 
may  be  made  before  or  after  final  disposition  of  the  defendaat/juvenile's  underlying 
cnminaj/dclinqucncy  casc(s). 

Before  accepting  any  such  referral,  the  judge  in  the  drug  court  session  shall  determine  it 
to  be  programmaticully  and  geographically  appropriate  for  transfer.  Cases  determined  by  the 
judge  in  the  drug  court  session  to  have  been  inappropriately  referred  to  the  drug  court  session 
may  be  rernajided  to  the  court  of  origin. 

Upon  accepting  a  referral  from  another  court,  the  judge  in  the  drug  court  session  may 
require  the  referring  court  to  xssign  a  probation  officer  to  the  drug  court  .session  to  supervise  the 
referred  ca.se(s). 

Tlie  judge  in  the  diiig  court  session  shall  determine  the  procedural  aspects  of  referrals, 
including  the  transfer  of  case  file  papers,  reporting  requirements,  docket  control  and  probation 
record  entries  and  updates,  after  consultation  with  the  first  justice,  clerk  and  probation 
department  of  the  referring  court  or  their  designees. 

VI n.     llcsources  and  Funding, 

To  the  extent  practicable,  a  drug  court  session  shall  draw  its  financial  support  from  the 
participating  court's  cunent  appropriation.  A  drug  court  session  shall  not  utilize  a  funding 
source  outside  the  participating  court's  appropriation  for  continuing,  operational  expenses 
Without  obtaining  prior  approval  from  that  court's  departmental  Chief  Justice.  Nor  shall  a  court 
seek  or  maintain  the  establishment  of  separate  line  items  in  its  appropriation  requests  or  accounts 
in  support  of  a  drug  court  session  except  with  the  explicit  authorization  of  the  courts' 
dcpanrnental  Chief  Justice. 

The  fir.sl  justice  of  a  court  may  apply  to  his  or  her  departmental  chief  justice,  as  part  of 
the  establishment  proces.s,  for  training  and  mobilization  resources  in  the  form  of  teclinical 
support  and  assistance. 

In  accordance  with  the  Trial  Court's  grant  policy,  the  first  justice  of  a  court  shall  obtain 
the  prior  authoi  izalion  of  that  court's  departmental  Chief  Justice  before  seeking  funding  or  other 
assistance  from  any  federal,  state,  municipal,  non-profit  or  other  agency,  organization  or 
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corporation.  The  first  justice  shall  sitmiltaiieoLLsly  notify  the  grants  specialist  at  the 
Administrative  Ofl'iee  of  (.he  Trial  Coun  of  any  such  efforts  to  obtain  outside  funding. 

In  compliance  with  the  provisions  of  tliis  policy  iind  with  the  prior  approval  of  the  grants 
specialist  in  tlic  Administrative  Office  of  the  Trial  Court,  the  fir^^t  justice  of  a  participating  court 
may  seek  out;idc  funding  for  program  assessment,  planning,  data  gathering,  research  and 
statistical  purposes  and  for  support  of  a  drug  court  session. 

Drug  court  sessions  shall  seek  to  make  optimal  use  of  the  services  of  the  Office  of 
Cotmrmnity  Corrections,  Massachusetts  Depanmenl  of  Public  Health,  MassHealth  and  other 
publicly  funded  entities.  In  addition,  drug  court  sessions  may  establish  arrangements  with 
sheriffs  and  scr^'ice  providers  to  supply  transportation  to  and  from  treatment  centers  for 
defendants. 

IX.       Case  Procedures. 

Drug  court  sessions  may  accept  selected  defendants  or  juveniles  cither  prior  to  trial  or 
after  adjudication  of  their  criminal  liability  or  delinquency, 

Ordinanly,  dnig  court  sessions  will  concentrate  on  and  accept  defendants  or  juveniles 
who  are  repeat  offenders  and  who  arc  deemed  to  be  severely  addicted  to  narcotic  drugs,  alcohol 
or  other  harmful  substances  or  any  combination  of  them.  First  time  otTendcns  may  not  be 
appropriate  for  referral  to  a  drug  court  session  concentrating  on  repeat  offenders  who  are 
severely  addicted.  Nevertheless,  a  justice,  in  the  exercise  of  his  or  her  di.scrction,  may  refer  a 
first  tin»c  offender  to  such  a  dnJg  court  session  or,  if  available,  to  a  drug  court  session  established 
specifically  for  early  intervention. 

In  appropriate  circumstances,  a  judge  may  refer  to  a  designated  drug  court  session  a 
defendant  aftei  entry  of  a  disposition  under  the  provisions  of  G.L.  c.  1  1  IE. 

In  appropriate  circumstances,  a  pre-trial  diversion  case  may  be  referred  to  a  drug  court 

session. 

In  dctei  mining  the  appropriateness  of  a  referml  to  a  drug  court  session,  a  justice  shall 
take  into  account  public  safety  concerns.  He  or  she  may  deem  it  inappropriate  to  refer  lo  a  dnig 
court  session  defendants  charged  with  or  convicted  of  violent  crimes  or  sexual  offenses.  In 
addition,  the  judge  in  a  drug  court  session  may  establish  policies  relative  to  the  acceptance  of 
such  defendants  into  that  court's  program. 

A  prosecutor  and  defense  attorney  (duty  attorney)  shall  be  available  at  all  times  for 
appearance  in  proceedings  in  a  drug  court  session.  A  defendant  referred  to  a  drug  court  session 
as  a  condition  of  i>iobaiion  supervision  shall  have  a  right  to  be  represented  in  that  session  by  his 
or  her  retained  or  assigned  defense  attorney  or  by  a  duty  attorney  upon  first  appearing  at  the  drug 
court  session  and  in  any  subsequent  proceedings  thereafter. 

No  defendant  shali  be  required  to  surrender  any  of  his  or  her  due  process  rights  as  a 
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condition  of  assignmcnl  lo  or  participation  in  any  dnig  court  session.  Defendants  assigned  to  a 
drug  court  session  shall  be  entitled  to  the  same  due  process  rights  as  other  persons  placed  upon 
probation  supeivision  by  the  couri. 

A  drug  court  session  involves  intense  court  supervision,  'nic  judge,  probation  officen>, 
service  providers,  defense  attorneys  and  prosecuiori  '-'ngage  in  regular  and  candid  exchanges 
about  a  defendant's  progress  while  he  or  she  is  assigned  to  the  drug  court  session.  Discussions 
of  a  participant's  progress  in  the  program  may  be  conducted  at  side  bar  or  in  treatment  and 
progress  conferences  conducted  by  the  court  upon  timely  advance  notice  to  the  parties.  All  such 
discussions  must  be  conducted  in  a  manner  consistent  with  protection  of  the  defendant's  due 
process  rights.  Notwithstanding  aggressive  attempts  to  achieve  and  maintain  a  defendant's 
sobriety,  due  process  guarantees  must  be  observed  at  every  step  in  the  process. 

Tlie  drug  court  session  shall  provide  timely  and  appropriate  notice  of  scheduled 
proceedings  to  all  parties.  Prosecutors  and  defense  attorneys  shall  have  the  opportunity  lo 
participate  at  every  stage  of  any  case  pending  before  a  drug  court  session. 

At  any  point  in  proceedings  before  a  drug  court  session,  upon  the  defendant's  rnotion,  a 
defendant  may  seek  to  have  his  or  her  case  removed  from  the  drug  co\irt  session.  Thereupon,  the 
judge  in  the  druj»  court  session  shall  refer  the  cilsc  to  another  session  where  it  shall  be  subject  to 
regular  criminal  or  juvenile  process. 

In  a  probation  surrender  hearing  after  removal  from  a  drug  court  scssicjn  and  upon  the 
defendant's  motion,  a  judge,  other  than  the  drug  court  session  judge,  shall  be  assigned  to  hear  his 
or  her  probation  surrender.  In  a  probation  surrender  associated  with  a  dnig  court  session,  current 
law  and  rules  applicable  to  probation  surrenders  shall  apply. 

In  all  instances  of  potential  incarceration  occuiring  in  a  dmg  court  session,  an  attorney 
shall  represent  the  defendant  unless,  upon  the  record,  the  defendant  shall  have  executed  a  valid, 
written  waiver  of  counsel. 

In  any  instance  where,  afler  examination  and  hearing,  the  court  determines  that  the 
defendant  is  subject  to  circumstances  or  conditions  which  would  materially  interfere  with  his  or 
her  probable  success  in  a  drug  court  session,  the  court  may  make  an  appropriate  referral,  as 
provided  by  law,  to  any  agency  or  provider  for  treatment  outside  the  drug  court  session.  In  the 
altemaiive,  the  judge  ui  the  drug  coun  session  may  remand  the  defendant  to  the  sentencing  or 
referring  court  lor  further  supervision  or  for  imposition  of  another  appropriate  disposition. 

X-        Statistical  Analysis  and  Data  Collection, 

In  order  to  assist  in  determining  the  effectiveness  of  programs  and  to  provide  data 
necessary  for  future  plaiuiing  purposes,  dnig  court  sessions,  in  consultation  with  the  court's 
departmental  Chief  Justice  and  the  Commissioner  of  Probation,  shall  esLabli.sh  and  maintain 
uniform  means  of  collecting  and  evaluating  data  and  statistics  on  cases  heard  by  the  drug  court 
session.  Such  data  and  statistics  shall  include,  but  not  be  limited  to,  aimual  intake  disposition 
figures,  relapse  recidivism  tracking,  outcomes  of  particular  treatment  types,  participant  profiles 
and  simUar  data  and  statistics. 
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The  first  justice  of  a  court  may  seek  funding  for  data  collection  and  statistical  analysis 
from  public  or  private  entities  in  consultation  with  the  gnmts  specialist  at  the  Administrative 
Office  of  the  Trial  Court. 

In  order  to  preserve  the  pnvacy  of  participants,  all  dat^i  gathering  and  statistical  analysis 
shall  be  conducted  and  material  shall  be  maintained  in  a  manner  and  format  that  does  not 
compromise  the  identity  of  individual  defendants. 
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